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Dear Participants,
Dear Speakers,
Ladies and Gentlemen,

| am very pleased to be with you today to introduce the Symposium on
“Monitoring of Penitentiary Institutions in terms of Human Rights and Criminal
Justice System”, and | thank you all warmly for your invitation.

| am here today as Chairperson of the UN Subcommittee on Prevention of
Torture, or SPT; an institution which, at the international level, is notably tasked
with the monitoring of places of detention in the State parties to the Optional
Protocol to the Convention against Torture (OPCAT). Before coming back to
the work of the SPT and the role of the NPMs it supports, | would like to focus
shortly on the concept of prevention of torture.

Prohibition of torture is absolute, protection from torture is a basic human
right of every person, and prevention of torture is an international legal
obligation.

* Chairperson of the UN Subcommittee on the Prevention of Torture



SYMPOSIUM ON THE MONITORING OF PENITENTIARY INSTITUTIONS IN TERMS OF
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Torture is prohibited under international and regional conventions as well
as international soft law (among which the Universal Declaration of Human
Rights, the International Covenant on Civil and Political Rights, the Convention
against Torture and its Optional Protocol, the Nelson Mandela Rules, the
European Prison Rules, to name but a few).

Prevention of torture, a requirement under the Convention against Torture that
Turkey ratified in 1988, is at the heart of the OPCAT, which establishes monitoring
mechanisms to this purpose at both the international and national levels.

The concept of prevention of torture can be defined, overall, as all efforts
undertaken at all levels to lower the risk of torture and ill-treatment occurring.
This means preventing it from happening in the first place, by putting in
place strict procedural safeqguards from the first moment after the arrest
and promoting human rights-conform investigation and detention practices.
It also means preventing it from happening again, where it has already
occurred, through the investigation and documentation of cases of torture
and ill-treatment, prosecution and sanctions, reparation and redress; and,
most importantly, by addressing systemic challenges that have led to these
situations.

This preventive approach is multifaceted, interdisciplinary, and transversal.
It relies as much on the broader context (respect of human rights and rule
of law, socio-economic or political situation, and so on) than on the legal
framework and related concrete practices; and it requires the cooperation of
stakeholders at all levels.

Places of deprivation of liberty — be they prisons, police facilities, immigration
detention centers, psychiatric and social care institutions — are places where
the risk of torture and ill-treatment is at its highest. To best address it, it is
essential that issues are properly identified. It is the main goal of monitoring.

Monitoring aims indeed at assessing contexts, conditions, and situations
that have or can favor torture and ill-treatment; and addressing, together with
the relevant stakeholders, the observed issues and shortcomings. What can
and should be monitored are not only the detention conditions in places of
deprivation of liberty but also the legal framework and safeqguards surrounding
deprivation of liberty, as well as their implementation in practice.

Preventive monitoring is undertaken at the international, regional, and
national levels. All are part of an integrated approach, with mechanisms that



complement each other; the UN SPT and the NPMs, additionally to regional
monitoring mechanisms such as for example the European Committee for the
Prevention of Torture (CPT).

At the international level, the SPT is mandated by the OPCAT with
supervising and accompanying its implementation in the now 91 State parties
and 13 signatory States. It is the only human rights treaty body with a proactive
visiting mandate. Its work is based on its own direct observations in the field
— and not through reviews of reports submitted by States Parties. It looks not
so much into allegations which already happened, but scrutinizes measures
taken to prevent mistreatment of detained persons. Putting the priority on
the treatment of allegations and complaints would weaken the 'preventive'
dimension of its work. The SPT undertakes regular visits to State parties,
visiting facilities such as prisons, police stations, immigration detention
centers, social welfare institutions, or closed psychiatric hospitals. It further
offers technical assistance to, and cooperation with, authorities and other
stakeholders, especially national preventive mechanisms.

| would there like to highlight that the work of the SPT is complementary
to all other bodies, including where they cover similar zones, such as with the
CPT. Both institutions have the same purpose; but each one of them provides
an added scope, focus, and perspective. State parties and NPMs should
thus work towards implementing recommendations from both, as they can
provide important insights for the elaboration of a roadmap towards the
improvement of detention conditions and prevention of torture. The NPM of
Poland, in that sense, recently published a report looking at the implementation
of recommendations made by the SPT and the CPT. It is a good practice that |
strongly encourage you to look into.

At the national level, the OPCAT requires State parties to designate a fully
independent and adequately resourced national preventive mechanism (or
NPM). Turkey ratified the OPCAT and established its NPM in 2011, under its
national human rights institution.

The NPM is not just a relay of the SPT in a state party, but has a central
role and an added value in itself. As for the CPT, it does not duplicate the work
of the SPT, but rather complements it by being able to do activities on a much
more regular basis and with the added knowledge of the specific context it is
working in.
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The NPM has to perform monitoring activities at the national level, notably
through regular visits to places of deprivation of liberty. Those visits include
meetings with all persons involved private interviews with people deprived of
their liberty and their close ones, sessions with authorities and administrations,
encounters with civil society organizations. The NPM shall furthermore have
full access to medical files and administrative information. These visits aim to
assess the situation and make recommendations to the state party addressing
systemic issues and challenges.

The NPM also plays a central role in opening and maintaining a constructive
dialogue with and between relevant authorities and stakeholders, regarding
the implementation of the recommendations, the advocacy, or the capacity-
building and technical assistance needed at different levels. This can also go
through exchanging practices with other NPMs, especially in the region. This is
an important part of capacity strengthening efforts. | thus strongly encourage
your mechanism to establish contact with the 70 NPMs that have been
designated at the global level, and especially the 38 European ones.Furthermore,
as | mentioned earlier, it can bridge the national, regional and international
levels, by following the respect of obligations and recommendations made by
monitoring bodies at those different levels.

Finally, | would like to add the importance for your NPM to put in place a
strong policy on reprisals, based on the SPT's own one. Prevention of torture
is the main purpose of our institutions, but it must be done according to the
principle of "do no harm". Monitoring cannot be done properly when there is
a fear of reprisals, as it affects the trust put in the NPM and consequently the
reliability of information; and, ultimately, the whole purpose of the process.

NPMs can take various forms; but, in all cases, they have to be fully
independent, in law and practice. This concerns their establishment, the
designation of their members, their budget, and their working methods
amongst others. They furthermore need to be adequately resourced, to be
allowed to fully implement their mandate and activities.

Through their mandate, status, and position, the NPMs are key actors of the
prevention of torture and ill-treatment in places of deprivation of liberty and
have to be recognized and known as such. This is why it is extremely important
that their mandate and activities are clearly established, and that regular and
clear communication exists with all other stakeholders. It is through this that



the NPMs can create platforms for dialogue and action that is needed to
address issues related to detention conditions at all levels.

In summary, what | have presented here shows that prevention of torture
is not a theoretical concept; it has a strict legal framework and very practical
implications. It is a shared responsibility among all stakeholders — the NPM,
official authorities (political, judicial, civil servants, etc.), CSOs, international
and regional bodies, etc. — and requires dialog tel orgler ve 6zgirllk ue and
cooperation; especially since part of the preventive efforts has to go through
changes in institutions and legislation.

All of you, in your respective positions, have a role to play in this. So |
encourage you to further enhance your cooperation and collaboration, to get
fully involved to improve all aspects of activities related to prevention of torture
| just presented.

The SPT will continue supporting the NPM, authorities, and other
stakeholders — all of you that are present here today — in your efforts for better
independent monitoring, cooperation, and, ultimately, the prevention of torture
and ill-treatment in places of deprivation of liberty in Turkey.

I wish you all interesting and fruitful exchanges today, and | look forward to
seeing the outcome of those discussions.

Thank you.



BIRLESMIS MILLETLER
ISKENCENIN ONLENMESI
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SUZANNE JABBOUR *

ACILIS KONFERANSININ TURKCE CEVIRISI*

Degerli Katiimclilar,
Degerli Konusmacilar,
Bayanlar ve Baylar,

Ceza Adalet Sistemi Baglaminda Ceza Infaz Kurumlarni izleme
Sempozyumunda bu glin sizlerle beraber olmaktan biylk bir memnuniyet
duyuyorum; bu glizel davet icin de hepinize ayrica tesekkir ediyorum.

Bugiin burada Birlesmis Milletler iskenceyi Onleme Alt Komitesi (SPT)
baskani olarak bulunuyorum; SPT, &zellikle uluslararasi diizeyde iskenceye
Karsi Sézlesmeye Ek ihtiyari Protokole (OPCAT) taraf olan tilkelerde alikonulma
yerlerini izlemekle gd&revlendirilmis bir organdir. SPT'nin c¢aligsmalarina ve
SPT'nin NPM'lerin rolinl desteklemesi durumuna deginmeden 6nce kisaca
iskencenin 6nlenmesi kavrami tGzerinde durmak istiyorum.

Iskencenin yasaklanmasi mutlak, iskencenin Snlenmesi ise herkes icin
temel bir insan hakkidir bununla birlikte iskencenin yasaklanmasi uluslararasi
bir yasal yukumlultktUr.

* Bu gayriresmi geviri insan Haklari ve Esitlik Uzman Yardimcisi Salih Giinay tarafindan
gergeklestirilmistir.



iskence uluslararasi ve bdlgesel anlasmalarla yasaklandidi gibi baglayici
olmayan uluslararasi hukuk metinleri tarafindan da yasaklamistir. Bunlar
icerisinde Insan Haklar Evrensel Beyannamesi, Medeni ve Siyasal Haklar
Sozlesmesi, iskencenin Onlenmesi Sozlesmesi ile Sozlesmeye Ek ihtiyari
Protokol, Nelson Mandela Kurallari, Avrupa Cezaevi Kurallari da bulunmaktadir.

Tirkiye'nin de 1988 yilinda onayladigi iskencenin Onlenmesi Sézlesmesi ile
glivence altina alinan iskencenin dnlenmesi olgusu, hem ulusal hem de ulusla-
raras| dlizeyde bu amaca yonelik olarak izleme mekanizmalari kuran OPCAT'in
temelini olusturmaktadir.

Iskencenin énlenmesi kavrami genel olarak; “iskence ve kot muamele riskini
azaltmak igin herhangi bir dlizeyde ortaya konulan her tiirlti gaba" olarak tanimla-
nabilir. Bu durum, tutuklamadan sonraki ilk andan itibaren kati usuli glivenceler
getirilerek ve insan haklarina uygun sorusturma ve gozalti uygulamalarini tesvik
ederek iskenceyi onlemek anlamina geldigi gibi iskence ve kotli muamele
vakalarinin sorusturulmasi ve belgelenmesi, kovusturma ve yaptirimlar, tazminat
ve tazmin yoluyla bu duruma yol acan sistematik zorluklara dikkat cekerek
ihlallerin tekrar gerceklesmesini engelleme anlamina da gelir.

Bu onleyici yaklasim cok yonli olmasinin yani sira disiplinler arasi
gaprazlama bir durumu da ortaya koymaktadir. Bu yaklasim yasal cergeve ve
ilgili somut uygulamalardan ziyade ¢ok daha genis bir baglama (insan haklarina
ve hukukun Ustiinligiine, sosyo-ekonomik veya politik duruma vb.) dayanir ve
bu ylizdende bltlin paydaslarin is birligini gerektirir.

Ozgurliikten mahrum birakiima vyerleri (cezaevleri, emniyet merkezleri,
gogmen gozalti merkezleri, psikiyatri merkezleri, sosyal bakim merkezleri
) iskence ve kotl muamele riskinin en yiksek oldugu yerlerdir. Bununla en
lyi sekilde micadele etmek icin sorunlarin dogru bir sekilde tespit edilmesi
oldukga onemlidir. Dolayisiyla izleme goérevinin en temel amaci bu durumu
ortaya koymaktir.

Sorunlarin dogru bir sekilde tanimlanmasi izlemenin temel amacidir. izleme
ayni zamanda iskence ve kotd muameleyi destekleyebilecek her durum ve
kosulu engelleme ve go6zlemlenen sorunlar, ilgili paydaslarla paylasmak
amacini tasimaktadir.

izleme yalnizca 6zgirlikten mahrum birakilma  yerlerindeki tutulma
kosullarini degil, ayni zamanda 6zgdrlikten yoksun birakilmaya iliskin yasal
gergeve ve glvenceler ile bunlarin pratikteki uygulamalarini da kapsayabilir
ve kapsamalidir. izleme, uluslararasi, bdlgesel ve ulusal dizeylerde icra
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edilmektedir. Bunlarin hepsi aslinda birbirini tamamlayan mekanizmalar olarak
entegre bir yaklasimin birer parcalaridir: Bu duruma uluslararasi diizeyde
Birlesmis Milletler Kurulusu SPT'yi, ulusal dlizeyde NPM'leri, bolgesel diizeyde
ise Avrupa iskenceyi Onleme Komitesini (CPT) drnek verebiliriz. SPT, OPCAT
tarafindan uluslararasi diizeyde OPCAT'e taraf 91 (lkede ve 13 imzaci Ulkede
OPCAT'in uygulanmasini denetlenmekle yetkilendirilmistir. SPT ayrica, proaktif
bir ziyaret yetkisine sahip tek insan haklarl sézlesmesi organidir. SPT'nin
galismalari, Taraf Devletler tarafindan sunulan raporlarin gozden gegirilmesiyle
degil, SPT'nin bizzat sahada yapti§i dogrudan gozlemlere dayanmaktadir. SPT
gerceklesmis iddialar yerine daha gok 6zgurliginden mahrum birakilan kisilere
yonelik kotd muameleyi onlemek icin alinan onlemlere odaklanmaktadir.
Clnkd iskence ve kotl muamele iddialarina ve sikayetlerine oncelik verilmesi
SPT'nin galigmalarinin ‘énleyici’ boyutunu zayiflatacaktir. SPT, taraf devletlerde
hapishaneler, polis karakollar, gogmen gozalti merkezleri, sosyal yardim
merkezleri veya kapal psikiyatri hastaneleri gibi yerlere ziyaretler gerceklestir-
mektedir. SPT ayrica NPM'ler basta olmak Uzere ilgili makamlarla ve diger
paydaslarla is birligi yapmakta ve onlara teknik yardim sunmaktadir.

Burada sunu da belirtmem gerekir ki; SPT'nin c¢aligsmalari diger bitin
mekanizmalarin galisma alanlarini kapsadigindan tamamlayici bir nitelik
tasimaktadir; ornegin CPT ile karsilastiridiginda her iki kurulus da ayni
amaca hizmet etse de her bir kurulusta ilave kapsamlara, odak noktalarina
ve bakis acilarina sahiptir. Dolayisi ile taraf devletler ve NPM'ler, tutulma
kosullarinin iyilestirimesi ve iskencenin onlenmesi konusunda yol haritasi
hazirlarken kendileri icin 6nemli bilgiler saglayacak olan SPT'nin ve CPT'nin
tavsiyelerini uygulamak igin ¢alismalidirlar. Bu baglamda baktigimizda Polonya
Ulusal Onleme Mekanizmasi yakin zamanda SPT ve CPT'nin tavsiyelerinin
uygulanmasini konu alan bir rapor hazirlamistir. Bu aslinda gok glzel bir
uygulama ornegidir ve bu ornek uygulamayi sizlerin de yapmasini tavsiye
ediyorum. Ulusal diizeyde OPCAT taraf devletlerden, kendi Ulkelerinde tam
bagimsiz ve yeterli kaynaga sahip bir ulusal dnleme mekanizmasi kurmalarini
sart kogsmaktadir. Turkiye, 2011 yilinda OPCAT'i onaylamis, ardindan da ulusal
dnleme mekanizmasini olusturarak Ulusal insan Haklar Kurumunu ulusal
onleme mekanizmasi olarak belirlemistir. Ulusal 6nleme mekanizmasi, ulusal
dizeyde SPT'nin tamamlayicisi olmasinin yani sira ayni zamanda merkezi bir
roll olan ve katma deger yaratan bir yapilanma olma 6zelligine de sahiptir. CPT
ise SPT'nin yaptigr calismalarin tipa tip aynisini yapmasa da diizenli araliklarla
gergeklestirdigi galismalar ve calisma alaniyla ilgili sagladidi ilave bilgilerle
SPT'yi tamamlayici bir rol Ustlenmektedir.



Ulusal onleme mekanizmasi 6zellikle de kisilerin 6zgurliglinden mahrum
birakildigi yerlere diizenli ziyaretler dlizenleyerek ulusal capta izleme galismalari
yapmak zorundadir. Ulusal dnleme mekanizmalari bu ziyaretlerde ilgili bitln
kisilerle goriismeler yapmalidir (Ozellikle 6zgiirliigiinden mahrum birakilanlarla
ozel gortismeler yapmali ve onlarin yakinlariyla gorismelidir ayrica idareyle, si-
vil toplum orgtitleriyle ve saglik birimleriyle de gériismeler yapilmalidir). Ulusal
onleme mekanizmasikigilerin saglik dosyalarina ve idareyleilgili bilgilere ulasma
yetkisine sahiptir. Ulusal dnleme mekanizmasi bu ziyaretlerle s6z konusu mer-
kezlerdeki durumu degerlendirerek sistematik sorunlara ve zorluklara iliskin ta-
raf devletlere tavsiyeler vermeyi amaclamaktadir.

Ulusal 6nleme mekanizmast; tavsiyelerin uygulanmasi, aktif hukuki destek,
farkli dlizeylerde ihtiyac duyulan kapasite gelistirme ve teknik yardim konulariyla
ilgili olarak ilgili kisiler ve paydaslar arasinda bir diyalog sireci baslatma
ve bu diyalogu devam ettirme konusunda merkezi bir rol oynamaktadir. Bu
durum bolgedeki diger ulusal onleme mekanizmalariyla karsilikli tecriibe
paylasimi yaparak da gergeklestirilebilir. Karsilikli tecriibe paylasimi, 6zellikle
de kapasite gliglendirme galismalarinin 6nemli bir pargasini olusturmaktadir.
Dolayisiyla Kurumunuzun diinya gapinda faaliyet gosteren 70 tane ulusal
onleme mekanizmaslyla ve ozellikle de Avrupa bélgesinde faaliyet gosteren
38 tane ulusal 6nleme mekanizmasiyla iliskiler gelistirmesi konusunda ¢agrida
bulunuyorum.

Daha Oncede belirttigim Uzere cesitli dlzeylerdeki izleme mekanizmalari
tarafindan yapilan tavsiyelere ve ortaya konulan gerekliliklere uyulmasi
durumunda hem ulusal, hem bdlgesel hem de uluslararasi diizeyde bir kopr(
insa edilebilir.

Son olarak ulusal 6nleme mekanizmasi olarak sizlerin, misilleme
konusuyla ilgili SPT'nin bu konudaki politikasini temel alarak gigli bir politika
olusturmanizin éneminivurgulamak isterim. Her ne kadar iskencenin 6nlenmesi
kurumlarimizin temel amaci olsa da bunu "zarar vermeme" ilkesi uyarinca icra
etmemiz gerekmektedir. Ziyaret edilen yerlerde kisilere yonelik misillemenin
varligi durumunda ulusal onleme mekanizmasinin izleme goérevi diizenli bir
sekilde yapilamaz; glnkid misilleme NPM'e duyulan glveni dolayisiyla bu
slirecte elde edilen bilgiyi ve sonug olarak da biitiin sireci etkileyecektir.

Ulusal onleme mekanizmalarn cgesitli sekillerde olusturulabilirler ancak
asil 6nemli olan yaptiklari islerde tamamen badimsiz olmalari ve kanunun
bu bagimsizlidi onlara saglamasidir. Bu konuda 6zellikle ulusal 6nleme
mekanizmalarinin kuruluslari, Gyelerinin atanmasi, bitgeleri, galisma metotlari,
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gorevlerini yerine getirirken herhangi bir kisitlamayla karsilagsmamalari
oldukga 6nemlidir. Ulusal onleme mekanizmalari, sahip olduklar yetkilerle
ve pozisyonlariyla alikonulma merkezlerindeki iskence ve k&t muamelenin
onlenmesi konusunda kilit aktorlerdir ve bu sekilde kabul edilmeleri gerekir. Bu
ylizdendir ki ulusal 6nleme mekanizmalarinin yetkilerinin ve faaliyetlerinin agik
bir sekilde tanimlanmasi ile NPM'lerin diger tim paydaslarla diizenli ve agik
iliskilerinin varligi son derece onemlidir. Bu sayede NPM'ler, biitlin diizeylerdeki
tutulma kosullarina iliskin hususlari ele almak igin ihtiyac duyulan diyalog ve
eylem platformlari olusturabilirler.

Ozetle, sunumumdan da anlasilacadi tizere iskencenin énlenmesi teorik bir
kavram degildir; aksine iskencenin 6nlenmesi kati bir yasal gergeve ve pratik
sonuglar barindirmaktadir. iskencenin énlenmesinde, biitiin paydaslarin (ulusal
onleme mekanizmalari, resmikurumlar — bunlarigerisinde siyasi kurumlar, yarg
mercileri, memurlar- sivil toplum kuruluslari, uluslararasi ve bélgesel kuruluslar)
ortak sorumlulugu oldugu gibi; bu paydaslarin kendi aralarinda diyalog ve is
birligini gelistirmesini de gerektirmektedir. Ozellikle de 6nleyici ¢abalarin bir
kismi kurumlarda ve mevzuatta degisiklik yapilmasini 6n gérdiginde.

Hepinizin, kendi pozisyonu itibariyle bu siregte oynayacadi bir rolU vardir.
Dolayislyla iskencenin 6nlenmesi olgusuyla ilgili olarak biraz 6nce belirttigim
faaliyetleri bitln yonleriyle gelistirmek ve bu sirece etkin katimi saglamak
igin sizleri ishirliginizi ve ortakliginizi daha da derinlestirmenizi tegvik ediyorum.
SPT, NPM'lerin, yetkili kurum ve kuruluslarin, ilgili paydaslarin ( buglin burada
olan herkesin) daha bagimsiz bir izleme yapma ve is birligini gelistirme
konusundaki gabalari ile en nihayetinde Turkiye'deki 6zgurliginden mahrum
birakilma yerlerinde iskence ve k&ti muamelenin onlenmesi konusundaki
gayretlerini desteklemeye devam edecektir.

Hepinize verimli ve ilgi gekici deneyimlerin paylasildigi bir tartisma platformu
diliyor; bu tartismanin sonuglarini merakla bekliyor olacagim.

Tesekkdrler.
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